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On behalf of Berman for Congréss and Bruce: Corwin, as treasurer (collectively, "the
Committee"), we submi this letter:in response to. the Complaint filed by Scott Abrams dated
May 3,2012. The Complaint falsely asserts that the Committee accepted excessiye.in-kind
contributions through slate mail paig for by the Committee to-Elect an Effective Valley
Congressman ("CEEVC"), It asks the Commission to find reason te: beheve that the Committee

vioiated the Federal Election Campaiga-Act, as amended ("the Act").'

The Cornplaint presents no vialation, It fails to allege any requést, suggestian or aseer,
substantial discussion, or material involvement.on the part of Representative Berman, the
Committee, or theii ageiits. It fails also to allege the élémenits. necessary to ¢stablish
coordination. through use of a common vendor or former Committee independent contractor. It
spemﬁca!ly fails to allege that any information about Representatnve Berman's plans, projects,
activities or needs, or any information that had been used in providing services to:the Commnittee,
was used in the slate mail, And it ignures the fact that, even if-such information had been-used,

the Committee still would not have received. a contribution.

—

! 2U.SC 5431 erseq.
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Because the Complaint fails to allege a violation, the Commission should find no reason to
belicve that the Comrittee violated the Act. :

1

FACTUAL BACKGROUND

Berman for Congress ig-the principal campaign committee of Representative Howard Berman, a
Member of - Congress seeking reelection in 2012. The Complaint is dated May 3;; Representative
Berman hes since tren nominated o run in the November-6 generdl election. |

}

In or around November 2011, the Committee engaged Jeiry Seedborg and his polmca.l consulting
firm, Secdborg Campaigns, to administer its-day-to-day operations. Both M. Seedborg and
Seedborg Campaigns were hired as independent contractors, As the Complaint indicates, the
Committee made payments from December 27, 2011 to March 20, 2012 to Mr. Seedborg and
Scedbotg Campaigns. However, Mr. Seetlborg and Sesdborg Campaigns stopped-providing
services (o, the Coramittee in early March, when the parties ricgotiated the terms of a mutual
separatien. Neither Mr. Seedborg nor Seedborg Campaigns has had any further mvolvemem in
Representative Berman's campaign.

The Complamt alleges that another company assoaiated with Mr., Seedborg - Votex' Guide Slate
Cards ("VGSC") — was engaged by CEEVC t¢-place an advertisement supporting Representative
Berman in its slate mail. Ttallegesthat Mr, Seedborg is VGSC's founder and principal, and that
the company shares an address and phone number with Seedborg Campaigns. ‘But VGSC has
not served as a vendor to the Committee during the 2012 election cycle. Nor did the Committee
have any contacts with VGSC, CEEVC ot Mr. Seedborg about: the slate mail. It did not request,
suggest or assent to-the slate mail, was not involved in any decision about it, and knows of no
instance in which nonpublic information-about its plhns, projects, activities or needs would have
been conveyed..

ELEGAL ANALYSIS

‘The Complamt fails to allege a violation. Ttrelies entirely on thé fact that CE]:',VG. purchased
space in slate mai distributed by- VGSC, which in tum was associdted with Mr. Seedborg But
the Complamt presents none of the conduct.necessary-for a coordinated commumcatlo
Moreover, it fails to mention that, ¢ven if VGSC met the conduet standards for uémg 4 common,
vendor or former independent contractor, and even if Committee-derived. information was used
in preparing and distributing the slate mail, the. Commitree still would not have. rccewed a
contribution. {

2See 1L.CER. § 109:21€)(1)-(5) (2012):
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Under the Act, a communication is considered coordinated if it is paid for "in cedperation,
consultation, or coricert, with, or at the request or. suggestion of, :a candidate; his.duthorized
political committees, or their agents" Commission rules implement this statute With a thirce-

pronged test, A communication is:coordinated if: (1) it is pald for by & person other than the

candidate or his authorized committee; (2) it meets any of four "content staudards" set forthin 11
C. g R. § 109 21(c); and (3)-it means any of five "conduct standards" sct forth in 11 CFR.§
109.21(d).*

The first three condhict standards require some form of commumcatwn by the candtdate or his
campaign to the person paying for the communication,” These.standards are sansﬁcd where:

1. The cominunication is created, produced, or distributed. at. the request or suggestwn, or
with the assent of the. candidate-or his committee;$

2. The candidats or his commiittez is matérially involved-iit decisions about the
communication's content, intonded sudiencé, means, mode, choice of media outlet,
timing, frequericy, size, or prominence;’ or

3. The communication is created, ptoduced or distributed after-orie or more substantial
discussions between the person paying for the: communication and the candidate
identified in the communication or his committee, in which material mformmon about
the candidate's plans, projects, activities or needs is conveyed to the payon

|

1

4. The:payor or its agent hires a commerciel vendor whese owner, officer or .<nnployee has
prov1dcd cortair enumerated services fo the candidate or his commitiee. durmg the
previous 120 days;’ or :

The renaining two conduct standards.are satisfied where:

5. The payor or its employee was an employee or independent cantractor to the candidate or
his committee during the previous 120 days o

3 ld! §44m(a)(7)(13)(1)
411 CER. § 109.21(a) 1)(3).

s 2145109, 21(d)(1)-(3). .
ld § 109 :2-1@_)_0.)._ . :

d)(2).
1(d)(3).

Y 1d: §|09 21(d)(4)-

73655-0001/LEGAL24012794.2
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In'these last two.cases, the conduct standard :is:satisfied: only if nonpublic matenal information
about the candidate's plang, projects, activities, or needs.is used or conveyed in cneatmg,
producing, or distributing the communication."*

The Complaint allegés no request, suggestxon oriassent by the Committee-of its. agents. Nor does
itallegé any substantial discussion of material involvement on their part.that would have been
material to the slate:mail, It allegés no direct contact between the. Committee, and VGSC.or
‘CEEVC,atall. Indéed, the Comnplairit does rat provide ever the most basic information that
‘would allnw the Commlssmu to-find-paiontial:coordination: whai the mailpr: smd,! ‘whonit-was
sent, and whoreceived it.!

Instead, the Complaint relies on;innuendo. I notes that VGSC's:web site. contamed an
endorsament by thie Representative's brother; whois a promifent California pohtieal
consultant,”’ It identifies the payments made by the Comnnttee to' Mt Seedborg Bnd: Seedborg
Campaigns, but noné from the Committee to VGSC:"*  It:cites CEEVC's debt to YGSC, wlnch
‘was reported after the: Conpmittee's scparation from Mr. Seedboeg and Seedborg (Campalgns,
But it shows no transfer efnonpuhhe information from the Commiittee to VGSC ¢ or CEEVC. It
fails to present the.coriduct necessaty-for coordination iinder the: request-or suggestxon,
substonitial disoussion, or maténial.invalvement. rtuadards;

The Complaint hinges, thén, on whetheér the-slate mail meeis. the common. vendofor former-
indeperident contractor conduct standards for coordination. ‘But to meet these standards, thie
Complairit rust.allege that ‘material nonpubhc mfonnatmn about the Representative, Berman's
plans; projects, acuvntles, or needs wes used or conveyed when the slate mail was created,
produced or distributed.'¢

But rathsr than produce any evideace that Mr. S¢edborg, Seedborg Campaigns, VGSC or-

CEEVC used.or opnveyed matsrial conpublic information, the Complaint spcculntes that.

" [w]h:le a consuitant for Berman for Congress; Mr. Seedborg [was] undoubtedly ..exposed to..
. 'campaign plans, projects, activities, or needs™ and that he somehow must have uscd it while

'“_.1¢§|o9z|(d)(s). e et e 1

1% See 11 C.F.N. §§ 109.21(a)2), 109.21(¢).
12 Complaint at: 1,

“1d at2.

Y 1d. ar2,

16 See 11 C.F:R, §8 109:21(d)(4)it), (dK(S)(ii). }

73655-0001/LEGAL24012794.2
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preparing the slate.mail, Under Commission ptecedént, suck "asserted facty" and! “mere
speculation will riot be-accepted.as true, and provide no. independent basis for investigation.""’

The Complaint alleges that the shared use of a-vendor presents "the most clearly documented
caseé ever put before the FEC. ... " But the. Commission has repeatedly and expressly said just the
opposnte - that "it does not presume coordlnatma from the mere presence-of'a common

vendor ¥ Moreover, tlie nature of slate mail in California makes it unlikely that{the mail weuld”
have beon affeated by mformuﬂon about eampmgn plmis, pnsjacts, activities or needs. Slate mail
is mfor-profit business. Sponsors typizally give ‘purchmsers complete canirol ovet the content
priated, liln a newspaper sclling classified ads. Moreover, beaause the sponsars sell space to
multiple purchasers, they generally choose the audience and timing of the mailer before making
space available, :

Thus, the Complaint presents none-of the elements neécessary for coordination, It ialleges no
conmcts whatgoever between Represemauve Berman, the Committee or its agents with VGSC or
CEEVC about the slate mail.. Nor does it provide any facts that would allow the Commission to
believe that Committee informatiun was conveyed to.cr used by VGSC or CBEVC in preparing
or digtributing slate.ynail. Indeed, the Complaint does not even aliege whiat the miail said, wiere
it was sent, er wheii it wan sent. Thie Commission shwitld find no reason to heheve that any
coondinated carnmunieation osourred.

II.  Even If There Were 8 Coordinated Commuuication, the Committee Still Would Not
Have Received @ Contribution.

The Commission's regulations distinguish between coordinated contributions that are'made on
behalf of a campaign, and those thata campaign netually receives and acaupts. The Complaint
fails to mention a spavific Commission rule which provides that ;

the candidate, autherized cormtittee, or polmcal party committée with wlrom a
communication is-cocrdinated does not receive or accept-an in-kind !
contribution . . , that results from [the common. vendor conduct standard] or the
[former mdependent contractor standard], unless the candidate, authonch
committee, or political party committee engagcs in conduct described in -
paragraphs (d)(1) through (d)(3) of this section."”

Put-simiply, a cmnpalgn does not receive or accept an in-kind conwribution as a regult of a
coordinated oommunication, wniless it (1) requssts, suggests the commumication; (2)1s matorially

" Commnsslonem Mason, Snndsn-om. Smith and Thontas; Statement of Reasons, MUR 4960 (De;» 21,.2001).
" Federal Election Comm'n, Coordinated and Indcpendsn! Expenditures, 68 Fed Reg. 421, 437 (.'Inn 3 2003).
®11 CFR. § 109:21(b)X2).
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involved in decisions about the communication; or (3) has-one or more substanmil dlscusslons
about the communication before the communication is created, produced, or dxsu:ibuted

Thus, even if VGSC met the commor vendor standard, or even if Mr. Seedborg thet the former
independent contractor standard — which they do not, given the nature of their: relatlonshlps, and

the absence of any credible aliegation that they used nonpublic campaign: qumatmn in

preparing, producing or distributing slate mdil.— there wouid still be rio basis:to find reason to

‘believe that the Commrittee accepted any contributioai, |

For the reasons set forth abiove, this complaint:is wholly without merit. We respectfully request

the Commission to find no reason to-beliéve: that a violation occurred, and to dlsqnss this maiter.:

Very truly. yours,

Brian G.-Svoboda
Lauren'T. Mehta

[P

® See id §8 109210)(2), (X1-G3):
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